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Abstract

Reverse prool S o allirmation ta the defeidam bas boen fouid pailty Before he can prove | court 1w e 5
mnecend, Sich a conoept is on aberration of the presumption of innecence: pringiple, bewever, such deviation s
el fnwcoisistent with the concept of "nile of bow” ogmally *in panticulsr casen® and @ personal guilt of the
accused should be proved in each case®, One of the fundamenial unaversal ebemenis of the concepi of the nde of
lawy s the principle of legality, in that it means that ooy governmental suthority 1o enforce pelicy or kgl pction
st e based on the opplicable principles of applicable law, Concretely, that the principles contained in the
principle of legalay ks any government action 15 based on the nules of law-Invitatlon, meaning to the principle of
legahbity, in which the sct of government power s solely based on the concept of the Act both in the form of
formal and madenal.

1. Backgroond

Prool of comipibon plavs a very argent role considering the perpeindoss of corruption are usually eomimitied by
people who lave s certain social stniding in the commpmnity, whach of cowrse in the process of law enlorcement
required a thorough proof that the perpetrators con be criminally pccouned for, Moresver, the criminal pct of
cormaption is an scl that is very forbidden by any State becanse of 1t mpact comed o hoge o Tor the economy
of the Siate,

Many srgue ithat the process of comuptan |s systemic and widesprea@@esalting in not ey the ks of o
fommal Stake but lkes entered all the joins of the economic Bife of the peeple so that the crimimal act of comaption
cafi e regiribod &8 an exiraordinasy enime aisd therelore its eradication alsi mist be done remarilly.

The imsue that arises is whether the CgEBsption Erndication Act can be effective to implement™ Civen the
problem of comuption in Indoacsn s sill dilfkeabl o eradecale fo the poots, 8s = beeause the criminal act of
cormaptiffEds slways done in disguise and always toke refge belind power.

In Law Number 2@war 1999, on the Emdication of Cormption, The formulation of corruption in Law
Mumber 31 year 1999 s rogulated in Anicle 2 parngraph | wath the formislation:

“Any person who anlawfully engages in the act of enniching himself or cbers or 8 corparation that may

harm the Stste or stale economy shall be lioble woa hifsgime of mprisonnaent o imprisopment of &

ot of 4 {four ) years and o maxemum of 20 (twenly ) yeors and o foe of of leass Ry, 2060, (00, {040, 06F
€3 hunidredd mallion rupiahsh and of most Ry, 10000000 (one billion napish )

In addition o @§E)formulation of Articke 2 (1) ahove, there i also an slmoss sl foromds,
namely Article 3 of Law Number 31 ¥ear 1999 Erntication of Cormaption, which distmguishes
that in the fommalston of Ariche 3 the clomen of nesusing suhosity, spporiumity of means hove lim becase of
his pissition or position,

Frivin he two Formulations of Aricle 3 Pamgraph (1) and Amicle 3 of he Corruplion Crimisial A
mentioned above, tn ik mfoncemenl when vigwed from the agpoct of proof that the element ol "heelitin
onesedl or person ar corporaiion”, is easier © be proven by the Public Prosecutr becasse of the elemen
profitable “does nol requine the dimensdon wheilber the suspect/defendam’s comupion erime 1o become Hch or
et richer begaase of #° Andi Hameah in Lilik Mulyndi orgues that “sell-berefil i 8 comman lement i
crimanal low, nx evidenced in Article 378 ﬂ.‘u’ﬂdz 423 of the Crimimal Code.” As with the aspeact of m:hin:u:
thomezlves or others or a corporation as regulnbed o Article 2 paragraph (1] of Law Number 31 of 1999 m
cairjumetion with Low Number 2000l 20010, that b relatively more difflcal o prove, Conerctely, “these bemeficaal
acis make the sspect'defemdant, nnother person/cromy or a corporation obiaining both maserial amd mederial
mspecis.” This besefickal fatuie can be done tirough corrupbion, collusion amd uﬂhi;m 1 Law Mumiber 28 Y eur
15, 5

While the difficult element of procl s the element of Anancipl losses 1o the State or the econcany of the
Siute. Becamse 1o determmie the existonce of elements of sute losses or pot, must be proven nommatively based
im the nesulis of mspections @E3uducted by BPE-HL It s in scconfence with the mandeted by the 1945
Consinugion Articks 23 E, and Arficle (@Jsrspraph (1) of Low Number |5 of 2006 by definition; BPE ssseses
andiar determines tbe mumber of loses cmmed by ulonful aets cither mtentionally ot nogligemly conmibied by
the ireasures, the wmnager of BUMN / BUMD, sl other instismtions or bodies thal argamze snte finamcial
management,

With duc observance of the dificulties. m ke above proof, the Public Prosecuaior should be extra careful m
handling every cote of cormuption. especially the chement of tre law, botl formal and moterial Ths it B Bopod
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that 18 wall be easicr 1o oblan o venfication of punsbable acts, mamely the existence of an eoriching clensent of
sl or anather person o corpomtion. The difficulty of ohiaining evidence can hamper the evidentiony system. As
Syed Husein Alsas has pointed out, ong of the wesknesses i comupteon from ibe legal sde prevents bow
enforcement offi m Iying in evidence.

I comsiderad in Liw Number 31 af 1990 [ conjanction with Law Number 20 vear 20801, tiere bs a
ileviation fromm ond irary crimanad procedune low, such aberrations are intended 1o Frmwd-.e easiness. in the process
of verifying amd cxansning cases of cormipieon, Acconding 1o the legislabor, as it B seen in dbe geoeral
enplanation of (e Ack it is stated that the existence of deviations fhom s omdinery eoaimination procodione akis
1o facilitate the proof and accelemte the procedure of myestigation, prosecution, amd cormupbion criminal
investgation and m ablaming proal- evidonee i a case of corrigrtion that 15 ATkl 10 obtain. A The exlension
provisions concerning g source of the sequisition of keyn! evidence in the form of puidance, formulated that the
"pmdance” other than obltained from the staements of witnesses, [Bers, and statements of defendants, also
obinined from evidence in the form of mmution that is spoken, sent, receved, or slomed clectronicalby with
optical vr similar devices but not limited B electronic dutn imterchange. <-mail, telegram, tehex, and scsimibo,
amd fmom docwments. b any reconbing of datn or mformation thas rnn:rh: viewel, resd and o hemrd which ey
b issued with or without the aid of & means, whether contined on paper, any physical objeos ofher than paper,
of clectromcolly meconded. mothe form of wrilhg, sound, images. nsipe, designs, photogeaphs, letbers, signs,
nuambers,

Prosf aims to Gl and establish the truths that eaisl in the case becnse the prool wall delermine the udge's
comviction (o be prosecuted someons who was charged with o eriminol sot of comapgion. Fxamination of
wormapaian as menticned by some scholors nYoned above i the problem of proof is 8 problem often facesl by
prosecators ko ablin evalence. To that cnil, members of the House of Representatives (DPR ) have conveyed the
iden of the nesd for 0 chanpe in Low Mo, 3 of 1971, especially regarding the reverss verification aystem
(Chmicering van de Bewrjslasi) in order (0 make it eusier 10 know or track someone whcther o ol o be imvolved
n ommuption. Such opinion 15 alse comveyed by Leden Marpaumg. Simelarly, according o Marullah Padede
erndication of cormupiion will not be elfactive if mot spplicd reversed proal svsten. A defendant is abliped o
mccoant for the origin of his wealth, of nod able 1o explain sts ongin then the concemed proved 10 be comupt or
consttened proven cormipisn.

Accarding to Ieadrm Fsrawan in dhe settlenent of cormapgion, which angenally ussd innocent befiore proven
ity principle, specificaily for comuption, the principle mist be guilty before proven imocent {guilty before
jroven dnnocent). The reversed evidentiary systoim (s mibcided o prove Wial b property s obtamed hegolly) thies
the hff¥en of proof becames the barden of the deferdant,

Law Mumber 31 Year 199 on Corruption Endication jo Law Number 200 Year 2000, in Low of Law
Muimber 3 ¥ear 1971, which was ongmally cxpected 10 embrace rovoned ovidectiary system, opparerily
fln‘rrnm-d & limaed or balaneed revessed pnool :-i_:an1H1-'IL us s in Artecle 37 omd Amicle 37 A, wiils the

m ol Articke 17 & follovws:
The defersdani has the mght o prove that he m::l.g.nll'tzlI of comanining Ecriminal sl of comuption,

{23 In the event thai o defendant can prove that he offhe i mot guilty of a eriminal act of comption, the
evidence is used by the coun ns o hasis for stating that the defendnn i nat proven,

Formmlation of Articke 17 A

i1 The delendant shall he obliged 1o provide information about all of his property and property ol his wife

Gur hushand, and property of any person or comporation s leged o have any comnection with the nlleged
CHREC

(21 Im the event that the defendam cannot prove that the sealih is not ol 1o his income of the sounce of
his o her wealth, the information refermed b m paragraph §) shall be used to sabsiantaie the exsting
evidence that the defenibant has commined o criminal aci of cormuption.

(31 The provisions @ referred 0 o pansgraph (1) and pasagraph (2) shall constituse A criminsl oct o
principal case as neferred o in Anicle 2, Article 3, Asticle 4, Articke 13, Aricle 14, Articke 15, and
Artiele 16 of Law Number 3§ ﬂjmwmmuﬂcm-ﬂmmsmg Anicle
12 of this Lo, so that the prosecutor remains ﬁl:.ndlnnm i,

B The general explammism of the Act, it is staied that this Al is the best proof ihai is Timiss@r equal, that the
defemlant has the ght o prove that be docs sot commit o comanad st of cormaption and is obliged o gve
information ahowt all his property, and the property of his wile or hushand, the children, and property of amy
person o corporntion allegedly related 1o the case concemed, and the prosecubor shall still e obliged 15 prove
his charge, The rmeverse verificalion system is himeded or balanced, @ s a deviadion From the conventional
pravizions os set fonth in KUHAT, Bw the proof is sbely the suthority of the putrllc Frosecuior,

Elucidstion of Article 37 of Law Number 31 BJar 1999 in conjunction with Law Number 20 yoar 2001
stipbiies that this provissos 5 & deviation rom e provisions of the Criminal Procedure Code whisl stipulibes
that the prosecoior & n.-qmm.t o prove the criminal offense, not the defendant, Under this provision, the
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e femibant ml:ﬂ! At e did nol commit o cfffmal act of cormuption. 1T (e defendant cn prove i does nol
mean he is noi proven 1o be cormupn because the prof§Biar & sill obliged 10 prove his indictment. The provision
of this article & limied i reverse proof becanse the proseculor is 53l ohliged (o prove the niliclimen

Whether with a reversed or limied reverse verficabion sysiem, will be able o provide oliemotive solutions,
1a sedve (he probbem of proal that has been a problemn i ibe implémemtation, especaally in finding anel collecting
evilence at the imveu.ir,niun aimge, Titven the evidentiory sysicm is a deviation from the Criminal Code which &
dieliberately determined 10 Gueiliase the proof of the exissence of eriminal uets of cormiplion.

L Problem Formulation
Based ot abovie descraption of the backgrouisd, then the s o be discissed i bis paper anc:
1. Ee the wgency of reversing evidence in gormupison casesT
2 How is the evidentiary selufion o the cormaption eriminal case in Indong sia's erlnoml justice sysbem®

1. Iseussion

A1 Beversing Evidence Urgence on corrgtion criminal cases

The concept of wpside prood’ s an affirmation thar e defendant has been found gaibty betore be can prove

cort that be B isnecent, Such a concepd is o departane from the panciple of presumgiio of inmocenoe, bowever,

the devinbion sccording o Lockman Wirndinetn is mot contradsctory o the concepd of "male of law” arigimalby "m

parthcalir cases” amd “the pkonal gl of the scewsed should be proved in cach case”. One of the fmdsmsental

universal elemems of the concept of the rale of Baw s the principle of kegolity, in that it means that ooy
povernmeninl smborsty i endorce policy or legal action must be based on 1he applicable principles of applicable

lawd, Coneretely thst the principles contatned in the principle of legality is thal every aetion of govermment s

based on the rukes of law-Tnvitation, that is, by the primciple of legaliny, where the act of govemmental power i

ased salely on the comept of Low bath in the fonmal and nmlenal sense.

Theredore il concept of proof is eversed, although deviating from the prnciple of presemption of
immecece will be mone effective and bener than eonventional (convenional) evidemtiary systein @

I. Reversed proal system must be offfessty stated in the Act. thus the mplementation of reverse verificntion
evetein b5 mod comitradictory (o the concspl ol "nibe of ™ which 18 basad onibe principle of legality

1. That the no@cognition of the principle of presumption of innocence m an imveried evidentiary system &
exsentially o violstion of the human nights of the suspect pers@@y. However, the viclation of the human
rights of ilbe suspoct s miteided o mamtain the stability of the publee Wiberest, Bainely e imeiests of the
public and the stsic, s said by Andi Homanh ihai ihe crinvingl procedure low s concemed with rwo very
prineipled imerests for the community and for (the partics imvalved in e orime. Likevose, Sadario bkl the
cnminal law concermng the valves of heman bife, nol only about ooeself. sense amnd psychihigpical person,
and the vakie of sty in geneml,

3. The implemestation of reverse verification system s mone effective o present corruption, it s seen m soime
counirics, {re there is 8 regulabion of Comuplion Eradication Act which implements reverse verificition
eystem. W I8 shbe 0 suppress the eecurrence of cormaption crime. Evidemt from the survey conduciod by
expiffie cnireprencurs in Asia “Folitical and Foonomic Consultation Lid. (PERC) "where the results sinted
thal Sangaporne, Hodg Kotig, and Japan are the ¢leancit places o do bustnces in Asis, While Indomcsia, lindea,
fnal Clvina pre the maost corrapt countries.

Similarly, the resulis of research from Transparency Intermaticnnl hossd in Berlin Gernany, where the
resulis of his research on 113 countries in the workl stated that there ane crpht coumires rocorved the most corrupl
conniry predicaie, where Indonesia mnks first, while ibe least commupt coumirses are Blenmark, Swedsn, Mew
Fealand, Canada, Smgapore, Metherlands, Switrerloml, Australia, Unibed Kingdom, aml Hongkong,

The cleanest countrees and Fewer commiption kevels such as Sigapore, Hong Kong, Awstralia, Canada, Japasn,
Malaysia, are the countries where ®ie mabes of law on comuption eradication are applied in reverse verification
sysiems, and have stnct economic conimols, i

Based i e above descriplion, the coventonal (conveitional) evidentamon of the burden of prool =
solely the authority of the public prosecwios, without imvolving fhe prool of the defendam, so that with swch
wystem of evidentistion there are many weaknesses in the proof proces, becnuase the duty pnd authonty of the
claimnnt i e prosve that all elements of offonse or crime chasged o the deferadam and the offense constrie o
unity o whole serics, which & non-negotishle and all such clenents shall be proven on the basis of the
imstrummenis of evidence prescoibed in the A, o8 sasd by Leden Marpaimg that oll elements of ge offonse ore o
unity within a single offense, ane elemend alone docs mot exisd or & tol suppored by evidence will cause the
sspectibefeondant 1o be umpsmished. The investignior, the public prosecwior should cor@8ly esamine the
existence of the elements of the offense. IF onlby one element i mol supported by evidence in accondance with
Article 154 ol the Crimenal Procedure Code, i1 B expociad that ihe case will sot be cominued in wn Tewent amd
effective manner m order i prevent the protmcted mental suffering that the defendam will suffer, For iF afl
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elernents dre ool asppored by sulficienl evidence, then i the case s browglt 1o tral 18 wall pesull i o free
termanation. Therefone, the barden of proof tat is the respensbiling of the public prosecutor is yvery difficult, amd
thix 1% 0 constrainl often beed by the public proseculor n the system of proof of comuption, so oflen we
encoumiter comuplem crime thal was cut fee due 10 safficiend evidenoe, Giiven soch fbets, o & felt b
convenbisnal [eonventionall evidencing sysiems ore pol effective in combating cormuplaa,

Ta find a way out of difficulbies in the evidentiary swvstem as mentioned above, then as on slbemative
avercome e probleny i i bemer in ersdicating commaption crime appled neverse verifleation system o
supsested by many law practibonces and lepml experts. Because by applyiig (s reverse verilicalion sysicm the
barden of proaf & no longer the autharity of the Public Prosecwtar, but the barden of proof is enbrely the
respomaibabity of the suspocl. Thus expecied difficubises in the evidentinry systom tial hes been a comirin in the
ermdication of conmuption will soon be overl@me

The prohlen is with the issumnce of Low Mo, 317999 an the Emdicabtion of Cammuption jo .-n Ma, 20 of
20M, it appears (e law i applicd m oo lmibed reverse verification system, the defendant can prove that
i et commemit & crimuimal sl of comuption. 17 the defendant can prove i docs mot mean be is oot proven e
oot a crimminal st of cormuption becouse the Prosecutor is still ohliged o prove his mdiciment.

The proviseon of & limised reversed prooling sysiem s an aliermative o solving a problem that bas often
bewn encoumered m cofvenhenal [comveitional) evidentiary svaems, the concepl of & severssd upssde
verificafion system a8 described above, 15 expected to be hetier than conventeonal (conventional) evidemizsry
svsleime Bevause the reverse wemfication system s Hmaled m the opinion of tbe oulbor as meniioned m the
preceding  deseription & 0 combination of comventiona] (cooventional) arad reversed evidemiary systems.
Acording 1o this congepl, the Public Prosecutor will comtinee 10 seek o coliect evidence fo strengiben it
mmmmumm.mrwwwmmmhumﬂmMaqﬂ
often faced by the Public Prosecainr sn that the reverse verificalion system is limied juridscal desermined i Law
Mumber 11 ﬂ]m&.w with Law Namber 20 year 1. is expected W be mowe effectve m
oombating cormsption.

AL Proofs Sebution in Cese of Corruption in the Indonesian Crimisal Justice System
In relation @the syeiem of proal of comiption & the involvement of the partes involved in the process of
settling the erimimal act of commaption. Where i the process of settlement of comaption coime will mvolve
several insti@ions that directly ploy an active rode in criminal low enforcement, as described in the previos
sectioi, that i the process of law enforcemenl o f cormaption there are several (dstitutions imvalved @ it see!

1, Asan investigntor; Police, Prosecutors and KPK;

2. Asthe Pabhic Prosecutor; Prasscutoos znd KPE:;

. The pudge of Corupbion which is autboreed o exanune the case m court;

4, The sspevt / defendant or his legal ¢oumsel,

The whale set of criminal enforcemen pricesses () hove mvolved some of the above mstutions esch

have diics and powers and responsibilities under applicatde la@@and regulations,

 The auhormy @the police is o conduci an mvestigaiion ne specified n Amicle | point B3¢ the Criminal
Procedure Code is 0 senies of investigative actions in respect of the manner specified m the Act to seck and
widleet the evidesoe, which with such evidence makes the light of the criminal scts amd (nd the suspect

The investigntion Fpeant in Ariicle | number 2 KUHAP, is the dsty ond suthority of the investip@r.
Where the investigntor under the provisions of Articks © pamgraph (1) of the Crimingl Procedure Code is o
palice officor of the Repablic of Indonesia ond o certam Cival Service (MTicer who i grven apecial suthority by
the Aci,

Based an thfbove provisions, it appears that the mvesbgation action. s miended to seck aned colbect
evidence 1o make light of the criminal acts that eocur aed find the suspect. Thus investi gagive action is ene of o
semics of wery busie low enforcement processcs 1o determine the action on the subseguenl oction o the kvel of
prosecuiimn, 11 s sasd e be fundamental because the prosecution action comnol be carmied owl withawst the
defeniant beiing supponed by valid evidenos aid sulficient scconding 1o the provisions of the A, oF o other
wonds thai the ouicome of the mwestigation is the basis for prosscution. levestigaters, therefons  have
impl@§tiens for the mnbonty given by the Act to comduct imvestigations = 1 basis for prosecufion,

Linder the provisions of anticle | point 7 of the Crimal Procodune Code, the@fosoouor shall mean the s
of the Pablic Prosecutor o delegase criminal cases 10 the competent District Count i respect of snd according ke
the manner stipusicd in the Act with a feqisest b be examined aid decided by 2 judge in a cowt beering. Ths
prosecaiion sctbon is a series of fallow up actbons of the investigative. Thus, the mole of the myvestigabor by carry
oul 1he netion a5 an effor 1o seek and colleer evidence & a diress implicotion in the crif@proofing sysiem

Judge s one of ibe ingitutons in the process of crinfgal law enforcement under Article 10 paragraph (1) of
Livw Mumnher 48 Year 2000 on fudicial Pewer, thit; The gour is prohibited from refising e cxamine. hear, and
decide upen @ case filed under the pretext that the lnw s absent or less clear, bt obligatory fo examine amd
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From the descripton abiove, i1 e clear that in the process of exammaotion of criminal cases betwesn
Investigators, Prosecutors omd Jodges in accordunce with their respective athoriises is a system o the process of
prood;, and the three mstniutsons are links of mierconnecicd ness.

Chne thing to keep momiod that in the procsss of enimiml low enforcement ihere is 8 pasty thai s ot less
impiortand than the shove three instinutions, the v 15 0 suspectidefendam. The role of the defendant is very
importand if it s associsted with the probbem o evadeniiary sysiem. Becaime the defendant’s descriphicn is i
aildition 1w belng ome of the evidenoes set out i Artsele |54 of the Crimminal Procedure Cide, il role ol the
defendant will become more important when sssociated with a reversed evidentary sysiem. In the revense
verification sysiem @ describod i the procoding discussaoie, he defcisdand lis o bandensome bonden ool
responsibility inihe corruption proafing sysiem,

it Livw Mo, 311999, subsianiially, n paricular wilh regand 50 the sysicm of proof, there is indeedd a very
prancipled progress, sinee the stutement of the deferdan o the reverse venficotion system is the rght of the
defendant, meaning that the defendant may @ vide evalence comtrary 1 the Prosecutor'’s claim or in sther words
|h:defznd.n:l:nnp:’mﬂeﬂulhlhdamhq.mtdﬂll¢tu cormuption§evertheless, although the
defendant con prove that he'she is ool compBog @ criminal nct of comaption, the Public Proscewion i still
obliged s prove his indsctmenl, as soen in the ehicsation ol Artcle 37 of Law Murmsber 31 afl 1999, Such o proof
system, aconrfing 1o Mulad, is called o Limiied or Balanced Reversing Proof Sysiem.

With the sdoption of an inverted soverssl systern limited or holanced, meaning cach party, o (e, the
Fublic Prosscutor and the defencdang have responsibility for the busden of proof Therefore, hised on Law No. 31
of 1999 o Low Namsber 20 vear 2000, each party has darsct imeslvement i the corruption proafing svalem,

The salution given in Aricle 37 of Law Nomber 31 year 1999, when exonsnied in an inbense, detailed aml
idetailed manner, embraces the exisfence of two gysiems of proal namely: ®reverss veri Bcation system which B
limifcd and balanced” aml “negntive system™ as the provissons of KUHAP,

In the explamsim@Jd Law Number 31 Year 1999, the definition of “reversed prood thas b limied and
balnneed”, namely the def§ant bis the right o prove that be did nod commit o criminal oce of comption
musl provide information ghout ol his property and propeny of his wile or hushand, and the property of amy
persin of corparution suspecied of having & relabonship wilk the matler coscemed amd the public rstamer ghall
still be ohliged to prove kis charge.

B Apparently in its development At Number, 31 of 1999 ihere & a shift in the meaning of revensing evidence
with the issuarce of Low Mumber 20 Year 2001 about Changes on Law Nueber 3 Year 1999, declurcd the
adopgian of reversesd reverse system changes, =0 according 1o the explainers are generally explicitly mentionesd:
S grven Hat comuption in Indotes i ocours systematically ond extensively so thab it oo andy harms the
snbe’s finoroes but also vielstes the social ond cconvanmic nghts of socicty ol larpe, cormaption
ermbicabion needs 1o be dooe in extreordinery ways. This, the sosdicstaon of cormaption must b domse i
n special way, among others the application of reverse vertfication system that is the prool chorged o
the e fmdan "
Furthermone, in ihe explanation of Law Nurrm 20 Year 2001 also explasned abou its dimension., thal:
“Pravisions on reversed proofs shall hi sdded in Law Number 31 Year 1990 concemning the Emdication
ol Cormsption as o " Prioun [ndien™ provision and af the same Hime contaliing e special prevention
chamcter of the (1 servants s referred to in Article | number 2 or to the national authorities refemed
ta i Ariscle 2 of Low Mumber 28 Y ear Immﬂuﬂ: fmpkemeration of Clean ud C sl -Fres
Side, Collissbon and Mepotism nol o comumit cormupiion”

Erspite the sdoption of reverse evidentiory sysiem based on the generl explanation -:-fl.nr Mumber 20
Yeur 2000 on the Amendment of Law Number 31 Yeur ':Mnhlimhuinnnrtmhumm
implementation will still cause difficulties, because i the jwlicial process against a criminad case of comaption
it starting froa Drvestigation, investigntion, prosecution and nal The stages of this process should be bassl
on applicable crimmal procedural rules excepi for other diets i the Anb=Cormupisen Eradication Act. For that
reasoin aceonding 1o the uler teeds W be adopted the principle of sifet Hability,

Iy sirict ability, there are two opimions. The first opindon says that simct habality i an absolote lshily,
The reason or retonale is that in the case of wrect lmbelsty o persen who commits o probibited act (actus rewss) g
defined in the law can already e convieted withoul questiomng whether ey slave bas o mistake {men's rea) or
ot Sesamecne wha hat committed a criminal offenss sccording toe the foemmbation of the law must | absolulely
cait be convicied. The secomd opiioen stiles (st strecl abalily 15 not an obsohate liability, meaning thal persoss
witir commmidl acis pre prvhibiled by law are not necessirily or nint necessarily comvicicd.

It is therefone mecessary ta adopt a relative strict lability principle 1o sappont o reversed verification gystem
im the handhing of cormipisen cases staring from ibe level of imoestigation and myvestigaiion, the intention that n
persin allepedly possessing un unusial property based on o position still sceupbed or tetied ey bse prompily
questioneg shout the origins of wealth ot the mvestigation level,

63




Boumalol Law. Policy and Clobalzaton W, D Y
155 22040200 { Papen ) 155N 21043259 iOmlinei -E
YWal 73, HiiE

S0 the mwestigalor can mitiale the revomse venfication as eated @ e explanation of Low Muimber 20 ¥ ear
2000 Aboud the amendmient of Law Mumber 31 Year 1999 on the Erdication of Corrapiion as o provision thal s
*Trimmin Bemidnm” omd also conlons specil prevention chamcter against civil servants.

4, CEFH usion

4.1, Conclusion

Biasedd on the deseription amd discassion in tis ibeses, ibe authors can draw sonee conelusdons ane:

a. That Ul reverss verlication system is an affbmstion (hal e defendant bas been fouid gallly before be can
e an godirt that he is innoeens, This s o deviation from the presumpiion of innecence principle

. That the sslistmn given in Athcle 37 of Law Mamber 31 Year 999 whei examined i an intense. Setatled amnd
desailed manner, erbraces two evidentiony systems numely; “revense verution systerm which s limited ol
balunced” and “negative systeni” as the provissons of KUHAP, Here the defemdunt has the right ) prove ihsi
he is oot commiting o criminal act of comaption and shall be obliped © provide mfscration ko all hs
propeny and propery of his wife or husband, children, and propeny of any person of carparation flegediy
having a relatiomship wiih the nmiter concemed and the public retviner shall siill be ohligased 1o prove his
o de et

4.2 Means

Beased o the abspve conelusons, e authons can provade seme supgestions, nomely:

4, In order w eradicate comption moee effectively and efficiently, the b enforcement officers have been
reversed & @ devintion from (@ conventiomal evadentiary system. This is 1o overcome the difficulties faed
b law enfircement agencies in the process of law enfircemnenit of cornuption, espectally i finding goods
evidence und gother evidence:

b. With the solstbon that s bevn given 4o low enforcers by the Law on Cormupbon Eradicabion, it should bhe
jmmmediately (olkreel up, since the carmaphion. act always has o widle impact, becanse with the evidentiary
evelom mbopled i the Law on Cormugtion Erndication. if is expecied the boss of the State can refurn.
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